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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on March 13 and 14, 2006, in Tanpa, Florida, before Susan B.
Harrell, a designated Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.
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STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent viol ated
Subsection 458.331(1)(t), Florida Statutes (2003),! and, if so,
what di sci pline should be inposed.

PRELI M NARY STATEMENT

On Novenber 23, 2004, Petitioner, Departnent of Health,
Board of Medicine (Departnent), filed an Adm nistrative
Conpl ai nt agai nst Respondent, David Andrew N cker, M D.

(Dr. Nicker), alleging that Dr. N cker violated Subsection
458.331(1)(t), Florida Statutes. Dr. N cker requested an
adm ni strative hearing, and the case was forwarded to the

Di vision of Adm nistrative Hearings on January 17, 2006, for
assignment of an adm nistrative |aw judge to conduct the fina
heari ng.

By order dated March 2, 2006, official recognition was
t aken of Sections 20.43, 458.331, and 766.102, Florida Statutes,
and Florida Adm nistrative Code Rul e 64B8-8. 001.

The parties filed a Pre-Hearing Statement and agreed to
certain facts contained in Section E of the Pre-hearing
Statenent. To the extent relevant, those facts have been
i ncorporated into this Recommended Order

At the final hearing, the Departnent called the follow ng
witnesses: J.HF., EJ.H, and Janes W Meade, M D

Petitioner's Exhibits 1, 2, and 4 were admtted in evidence.



Dr. Nicker testified in his own behalf at the final hearing and
called the followng witnesses: Colin J. Condron, MD.; Holly
Beth Yerger, P.A ; Steven Earl Sywenki, R N.; and Jay L.

Fal k, MD. Respondent's Exhibits 1, 2, and 3 were adnmitted in
evi dence.

The three-volunme Transcript of the final hearing was filed
on April 10, 2006. The parties tinely filed their proposed
recormmended orders, which have been considered in the rendering
of the Recommended Order.

FI NDI NGS OF FACT

1. At all tinmes material to this proceeding, Dr. N cker
was a licensed physician within the State of Florida, having
been issued |icense nunber ME 73441. Dr. N cker is board-
certified in energency nedicine.

2. T.F. was an 1l-year-old, devel opnentally del ayed
autistic child, who appeared "ol der, adult size for age 11
years." He did not communi cate verbally, but could conmunicate
usi ng an el ectronic conputer and a picture exchange system

3. On the evening of January 10, 2004, T.F. ate sone
pi zza, and subsequently threw up three or four tines. His
nother, J.F., slept with himthat night in case he got sick
during the night.

4. The next norning T.F. awoke congested with a | ot of

mucous and appeared to have a cold. T.F. did not have the



ability to blow his nose; therefore, his nother had to suction
t he mucous fromhis nasal passages. He did not eat anything
during the day, but drank liquids. His condition worsened as
the day went on. Hi s nother took his tenperature with an ear
thernmoneter, and his tenperature registered 101 degrees, which
was the highest tenperature the thernonmeter woul d register

5. During the night of January 11, 2004, and into the
early norning of January 12, 2004, T.F.'s condition
deteriorated. He had trouble breathing and felt warner to the
touch, although the ear thernoneter registered only a
tenperature of 101 degrees.

6. Around 2 a.m on January 12, 2004, J.F. awke T.F.'s
sister and told her they needed to take T.F. to the hospital.
T.F.'s nother and sister got himinto the car with the intention
of taking himto Al Children's Hospital. Because of T.F.'s
deteriorating condition, J.F. decided to take himto Morton
Mease Pl ant, a nearby hospital.

7. \Wen they arrived at the hospital at 2:37 a.m, T.F.
was seen by a triage nurse. J.F. told the nurse that T.F. had
been throw ng up on Saturday night, woke up congested on Sunday,
continued to have a tenperature of 101 degrees, and experienced
heavy breathing. The initial exam nation by the triage nurse
noted that T.F.'s blood pressure was 103/62; his pulse rate was

166; his respiration was 40; and he had an oxygen saturation of



93 percent. The triage nurse did not docunment taking T.F.'s
t enper at ure.

8. After the triage nurse did an initial examnation, T.F.
was examned at 3 a.m by Holly Yeager, a physician's assistant.
J.F. again relayed T.F.'s history of vomting, fever,
congestion, and heavy breathing. M. Yeager's exam nation
reveal ed that T.F. had a purul ent nasal drainage, had dried
enesis on his lips, tongue, and pajama shirt, and had an
i ncreased tenperature to the skin

9. Ms. Yeager noted that T.F.'s tenperature had not been
taken by the triage nurse and ordered a rectal tenperature to be
taken. Ms. Yeager also ordered a 5 ng neb treatnent with deep
nasal suctioning, an IV at 500 cc bolus, CBC, blood culture,
basi ¢ nmetabolic panel, and a chest x-ray.

10. A chest x-ray was taken of T.F. to determne if he had
acute aspirati on pneunonia. The x-ray was negative.

11. Dr. Nicker saw T.F. for the first tinme at 3:15 a. m
| medi ately prior to treating T.F., Dr. Nicker had been treating
acritically ill patient who required airway nanagenent and
resuscitative neasures. Wen T.F. cane to the Mrton Pl ant
Mease energency room there was one physician, Dr. Nicker, and
one physician's assistant, M. Yeager, on staff to cover the

patients being treated in the energency room



12. Dr. Nicker ordered 40 percent oxygen to be
admnistered to T.F. Because T.F. would not keep the oxygen
mask on his face, his nother held the oxygen mask in front of
his face. Dr. Nicker ordered that an arterial blood gas (ABG
be taken. In addition to ordering oxygen, Dr. N cker ordered
broad spectrum antibiotics to be admnistered to T.F.

13. During his initial examnation of T.F., Dr. Nicker did
not look at T.F."s nedical chart, including the assessnent form
conpleted by the triage nurse. Dr. N cker did examne T.F. from
head to toe. Dr. Nicker was unaware that T.F.'s tenperature had
not been taken; however he did |lay hands on T.F. and did not
feel that T.F. had a significant tenperature at that tine.

Based on his experience as a physician, Dr. Nicker is able to
tell by feeling a patient whether the patient has a significant
t enper at ure.

14. After making his initial exam nation and giving orders
for oxygen, antibiotics, and further tests, Dr. N cker left T.F.
to attend to other patients in the energency room Dr. N cker
had approxi mately 15 patients in the energency roomduring the
time T.F. was being treated at Morton Pl ant Mease.

15. After Dr. Nicker left T.F. to attend other patients,
the nurses and physician assistant attenpted to insert an IV
line into T.F., and the respiratory therapist attenpted to get

an ABG. T.F. was conbative and uncooperative with the nedica



staff in their attenpts to treat T.F. An IV was started, but
the respiratory therapist was unable to get an ABG

16. Dr. N cker returned to T.F.'s bedside at 3:53 a.m
Because the respiratory therapist was unable to get an ABG
Dr. Nicker drew blood fromT.F.'s fenoral artery to get the ABG
At the tinme the ABG was taken, T.F. was essentially on roomair
because t he oxygen nmask was not on T.F.'s face for any prol onged
period of time. The ABG reveal ed that the oxygen saturation had
dropped to 89 percent. Dr. N cker ordered 100 percent oxygen to
be administered to T.F. using a bigger nask.

17. Dr. Nicker left the treating roomand returned at
4:15 a.m At this tinme, T.F.'s condition had worsened. He was
| ethargic; his breathing was sl ower; and he was no | onger making
eye contact with famly menbers. Because of the deterioration
in his condition, ventilation and oxygenation becane a primary
concern. Dr. Nicker nade the decision to intubate T.F. so that
he coul d be placed on a ventil ator.

18. T.F. was transferred to a larger roomfor the
i ntubation to acconmpdate the size of the ventilator. At
4.30 a.m, T.F. was given intravenously a sedative, Versed.
Dr. Nicker was able to intubate T.F. successfully, which was
confirmed by an x-ray.

19. At 4:45 a.m, T.F.'s vital signs were taken. T.F.'s

tenperature was 108 degrees, and his bl ood pressure had dropped



to 65/38. T.F. was given Tylenol rectally at 4:50 a.m, and ice
was applied to T.F."s groin and his axilla.

20. The dramatic fall in blood pressure, which T.F.
experienced after the intubation, can occur when a patient is
dehydrated and has a |ow i ntravascul ar volune. The resulting
hypotension is life threatening and nmust be dealt wi th by
delivering nore intravenous fluid to the patient. |In order to

get nore fluids in T.F., Dr. Nicker attenpted to get an

intravenous central line established. H's attenpt to get a
right intravenous central |ine established was unsuccessful;
however, he was successful in establishing a left central |ine
at 5:15 a.m After the central line was established and fl uids

were adm nistered intravenously, T.F.'s blood pressure steadily
i ncreased.

21. At 6 a.m, T.F.'s tenperature was taken, and his fever
had dropped to 105 degrees. By 6:50 a.m, his tenperature had
dropped to 103. 8 degr ees.

22. T.F. was transferred to the intensive care unit at All
Children's Hospital via helicopter at 7:15 a.m T.F. died on
January 16, 2004, frominfluenza A and acute renal failure.

23. The Departnment contends that Dr. N cker did not neet
the standard of care required of simlar physicians under
simlar conditions and circunstances. The Departnent's expert

w tness, Dr. Janes Meade, opined that Dr. N cker should have



sedated T.F. intranmuscularly and intubated T.F. earlier than
Dr. Nicker did. Dr. Meade suggested that the drug Droperido
shoul d have been used to sedate T.F. so that |V s could be
inserted and tests such as ABG coul d be done. Droperidol
carries a black box warning fromthe Food and Drug

Adm ni stration. Several hospitals renoved the drug fromtheir
formulary. The drug's manufacturer indicated that the drug
shoul d be used and reserved only for use and treatnent of
patients who fail to show an acceptabl e response to ot her
adequate treatnents either because of insufficient effectiveness
or ability to achieve an effective dose due to intolerable
adverse effects fromthose other drugs.

24. Sedation of a patient relaxes the patient's gag reflex
that protects his airway. 1In the case of T.F, who had a history
of repeated vomting and who had dried enesis on his clothing
and around his nmouth, sedating himwould have robbed himof his
ability to protect his airway and set himup for aspiration
pneunoni a. Additionally, any sedati on would have been better if
done intravenously rather than intramuscularly so that the
anount of sedation could be nonitored. Contrary to the opinion
of Dr. Meade, intramuscul ar sedati on was contrai ndi cat ed.

25. Intubation carries great risks such as decrease in
bl ood pressure; placing the tube in the esophagus; and causi ng

trauma or injury to the vocal cords resulting in bleeding and



| oss of the airway. Based on the ABG results and given the

ri sks associated with intubation, it was appropriate for

Dr. Nicker to give additional oxygen after the first ABG rather
than intubate T.F. at that tine. Intubation was not indicated
until T.F.'s nental status changed at 4:15 a.m and he was
fatiguing in ternms of his respiratory efforts.

26. The Departnent contends that Dr. N cker failed to neet
the standard of care for simlar physicians in simlar
circunstances and conditions because he failed to note that
T.F.'s tenperature had not been recorded until two hours after
T.F. had arrived at the hospital. Al though, Dr. N cker did not
| ook at the triage nurse's assessnent, he did feel T.F. when he
exam ned himand determned that T.F.'s tenperature was not
significantly el evated. Thus, he made his own assessnent of
T.F.'s tenperature based on his nedical training and experience.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2005).

28. The Departnent has the burden to establish the
all egations in the Adm nistrative Conplaint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

Gsbhorne Stern and Co., 670 So. 2d 932 (Fla. 1996).
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29. The Departnent has alleged that Dr. Nicker violated
Subsection 458.331(1)(t), Florida Statutes, which provides that
a physician nmay be disciplined for the foll ow ng acti ons:

Gross or repeated mal practice or the
failure to practice nedicine with that

| evel of care, skill, and treatnent which
is recogni zed by a reasonably prudent
sim | ar physician as being acceptabl e under
simlar conditions and circunstances. The
board shall give great weight to the

provi sions of s. 766.102 when enforcing this
par agraph. As used in this paragraph,
"repeated nmal practice" includes, but is not
l[imted to, three or nore clains for nedica
mal practice within the previous 5-year
period resulting in indemities being paid
in excess of $50,000 each to the clai mant
in judgment or settlenent and which

i nci dents invol ved negligent conduct by the
physician. As used in this paragraph,
"gross mal practice" of the "failure to
practice nedicine with that |evel of care,
skill, and treatnment which is recogni zed

by a reasonabl e prudent simlar physician
as bei ng acceptable under simlar conditions
and circunstances," shall not be construed
so as to require that a physician be

i nconpetent to practice nedicine in order
to be disciplined pursuant to this

par agr aph.

30. The Departnent alleged that Dr. Nicker violated
Subsection 458.331(1)(t), Florida Statutes, as follows:

a. Failing to intubate Patient T.F. in a
tinmely manner or calling anesthesiology to
intranuscul arly sedate Patient T.F. prior to
i ntubating him

b. Failing to realize that a recta

t enperature had not been perforned on
Patient T.F. until 2 hours after he arrived
in the emergency room
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c. Failing to adequately assess Pati ent
T.F.'s synptons in that he did not note the
absence of a tenperature and his respiratory
di stress.

31. The Departnent has failed to establish by clear and
convinci ng evidence that Dr. Nicker violated Subsection
458.331(1)(t), Florida Statutes. Gven the risk involved with
intubating a patient, it was appropriate for Dr. Nicker to
attenpt to inprove T.F.'s oxygenation |evel by adm nistering
nore oxygen while T.F. still had control of his airway and was
mai ntai ni ng eye contact with his famly. Dr. N cker
appropriately intubated T.F. when T.F.'s nental status changed
and it appeared that he was not able to protect his airway.

32. Dr. N cker appropriately waited to sedate T.F. unti
an IV line could be established so that the sedative could be
adm ni stered intravenously. It would not be appropriate, as
suggested by the Departnent's expert, to adm nister a drug
i ntramuscul arly which had a black box warning by the FDA and had
been banned by several hospitals.

33. Although Dr. N cker was unaware that T.F.'s
tenperature had not been taken when he initially exam ned him
Dr. Nicker did assess T.F.'s tenperature by feeling the patient.
Based on his experience and training, he determned that T.F.

did not have a significantly el evated tenperature at that tine.

Based on the circunstances of this case, Dr. Nicker's failure to
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note that T.F.'s tenperature had not been taken did not fall
bel ow t he standard of care required for a simlar physician in
simlar conditions and circunstances.

34. Dr. N cker did adequately assess T.F.'s synptons.
When he placed his hands on T.F., he did not note a
significantly el evated tenperature. He tried |less intrusive
met hods of raising T.F.'s oxygenation |level as long as T.F. was
protecting his airway and was alert to his famly. Once T.F.'s
ment al status changed and he appeared to be unable to protect
his airway, Dr. Ni cker took appropriate neasures by intubating
T. F.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED that a final order be entered finding that
Dr. Nicker did not violate Subsection 458.331(1)(t), Florida

Statutes, and dism ssing the Adm nistrative Conpl aint.
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DONE AND ENTERED this 12th day of June, 2006, in

Tal | ahassee, Leon County, Flori da.

wa B Harslf

SUSAN B. HARRELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 12th day of June, 2006.
ENDNOTE
1/ Unless otherwise indicated, all references to the Florida

Statutes shall be to the 2003 version.

COPI ES FURNI SHED,

Rafael E. Martinez, Esquire
Leslie Moore, Esquire

McEwan, Martinez & Dukes, P.A.
108 East Central Boul evard
Post O fice Box 753

Ol ando, Florida 32802-0753

Ephrai m D. Livingston, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701
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Tinmothy M Cerio, CGeneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. M Rony Frangois, Secretary
Department of Health

4052 Bal d Cypress Way, Bin AQ00
Tal | ahassee, Florida 32399-1701

Larry MPherson, Executive Director
Board of Medi ci ne

Departnment of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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